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Contractual Claim Notified

Assessment of Claim (further
correspondence, meetings as
necessary)

Arbitration Procedure
initiated
[Notice to Refer]

Resolution?

Make (without prejudice)
Calderbank Offer

Negotiation

Arbitration Award
[Legally enforceable]
Risk Assessment

B il an Risk Assessment
esolution?

Resolution?
Conciliation Procedure
initiated
[Motice of Conciliation]

Risk Assessment

Appeal (Limited Recourse) to
Courts

High Court Judgment
Conciliator’'s
Recommendation

Risk Assessment

CONCLUSION

Settlement?

CONCLUSION
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Best practice in the active management of disputes requires the preparation of a risk
assessment at the onset of the dispute which should be updated following each significant
event, or as new information becomes available in the course of the dispute.
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1. This descriptor is based on the likelihood of an arbitrator finding in the Contractor’s favour if

the dispute was to proceed to arbitration.

In considering each head of claim, the assessment should consider the following
questions regarding the claim in principle and quantum:-

Principle

Is the Contractor’'s claim supported by facts and specific detail, not merely
anecdotes?

Is there an event, act or omission entitling the Contractor to compensation under
the contract?

Does the legal right to compensation arise from a particular clause in the contract,
or from a breach of contract or otherwise in law?

Is that right to compensation extinguished, barred or reduced by any provision of
the contract (e.g. requirements to give notice and sufficient details)??

Quantum
If a liability in principle arises:
Is the Contractor entitled under the particular clause in the contract to an

extension of time only, without compensation, in respect of the circumstances
which resulted in the claim?

%" < +-




What level of compensation is the Contractor reasonably entitled to under the
contract?

Is the Contractor’s claim well supported by evidence e.g. contemporaneous site
records, signed dayworks sheets, plant hire dockets?
Have the contractual provisions for valuation of the claim been applied?

Is the level of compensation sought by the Contractor subject to any set-offs or
counter-claims by the Employer?
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MINIMUM RISK SCENARIO

MAXIMUM RISK SCENARIO

Eve(me:\m' TOTAL AMOUNT TSERA;Q’ESL'J;\(‘)T AMOUNT IN PRINCIPLE COST COMBINED | COMBINED PRINCIPLE COST COMBINED | COMBINED SUMMARY
P Description CLAIMED DISPUTE CERTAINTY RISK RISK CERTAINTY RISK RISK
Schedule DATE
K) % % % % % %
1 ER issues Change Order [Accepted Tender Sum *
2 Searching for Defects
3 Suspension of Work by ER Contractor's Claims
4 Suspension of Work by Cerified to Date
Contractor
5 Factual error in Site Data [Amount in Dispute
6 Early Take-over by Employer
7 E;Iay in issue of instruction by Minimum Risk Scenario
8 Delay to Comractor in accessing s ek SeaEis
all or part of site
Delay in Employer providing
9 Contractor with Works Item or
thing
Interference by Employer's Average of Minimum &
10 . . .
Personnel Maximum Risk Scenarios
ER instructs Contractor to rectify
11 loss or damage for which Potential Legal Costs *
Contactor is not responsible
16 Breach of Contract by Employer Interest *
Difference in measurement items
e in BOQ exceeding 500 per item. TOTAL
18 Archaeology encountered during
excavations
Ont 56 G 3 *To be entered by
nioreseeable Groun contracting authority
" Conditions significantly at
19 (i) . A M-
variance with site investigation
data
- Human-made Obstruction
19 (i) N .
encountered during excavations
20 Unforeseeable Utilities
21 Delay in relocating Utilities

Loss of productivity arising from
delays for which the Contractor
is not responsible

TOTALS
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MINIMUM RISK SCENARIO

MAXIMUM RISK SCENARIO

Event No.

(per
Schedule K)

Description

TOTAL AMOUNT
CLAIMED

TOTAL AMOUNT
CERTIFIED TO
DATE

AMOUNT IN
DISPUTE

PRINCIPLE

%

COoSsT
CERTAINTY

%

COMBINED
RISK

%

COMBINED
RISK

PRINCIPLE

%

COsT
CERTAINTY

%

COMBINED
RISK

%

COMBINED
RISK

SUMMARY

ER issues Change Order - Design
change to access road layout

101,432

81,432

20,000

100

40

40

8,000

100

60

60

12,000

Accepted Tender Sum *

5,220,857

Factual error in Site Data - Some
ground level values near the site
entrance were found to be
erroneously 0.35m too high

38,558

38,558

15

70

105

4,049

30

90

27

10,411

Delay in issue of instruction by
ER - Instruction is 5 days late

42,927

12,927

30,000

75

80

60

18,000

90

90

81

24,300

Contractor's Claims

1,169,973

Delay in Employer providing
Contractor with Works Item or

thing - Late delivery by Employer of]
free-issue pipes to the Contractor

65,645

15,645

50,000

25

70

175

8,750

80

920

72

36,000

Cerified to Date

551,415

18

Archaeology encountered during
excavations - Employer's
mobilisation of archaeological team
and resulting survey work arising
from several finds on site (Bronze
Age artefacts, incl. fire pit - "fulacht
fiadh")

196,938

96,938

100,000

90

50

45

45,000

100

70

70

70,000

Amount in Dispute

618,558

19 (i)

Unforeseeable Ground

Conditions - massive rock
encountered which is not evident
from the site investigation borehole
logs

333,658

133,658

200,000

70

80

56

112,000

90

920

81

162,000

Minimum Risk Scenario

244,298

19 (i)

Human-made Obstruction
encountered during excavations -
Uncharted pipeline clashing with
foundations

37,533

7,533

30,000

50

80

40

12,000

75

90

67.5

20,250

Maximum Risk Scenario

413,711

20

Unforeseeable Utilities -
Uncharted cable crossing part of the
site

260,176

160,176

100,000

65

50

325

32,500

90

70

63

63,000

Average of Minimum &
Maximum Risk Scenarios

329,005

21

Delay in relocating Utilities -
Period of delay while scheduled de-
commissioning of electricity cable
occurred

93,106

43,106

50,000

10

80

4,000

35

90

315

15,750

Potential Legal Costs *

150,000

TOTALS

1,169,973

551,415

618,558

39%

244,298

67%

413,711

Interest *

52,500

TOTAL

531,505

*To be entered by

contracting authority
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